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THE ATTORNEY GENERAL
OF TEXAS

AUsSTIN 11, TEXAS
PRICE DANIEL

ATTORNEY GENERAL

Tune 12, 1947

Honorable Perry L. Jones Opinion No, V-250
County Attorney L : ,
Travis Cotinty ' Rei Loocal option status of
Aunsti{n, Texas ' - Common School Distriet
© Nos 43 now contaimed 1n
Justlces' Precinets Nos,
B and 6 in Travis County,

Dear Mr. Jones:

. You have reguested an opinion as to the leeal
option statma of Uommon Sshsel Diatriet No. 43 now loe
sated in Fustise's Prewinots Nos, 5 und 6 in Travis Coune
ty. Your letter is qudted In full as follows: =

"l am writing %o ask your opinion as te the
wet or dry status of Conmon Sohoal District Nes
43, being Sty BElmo and Longview Gomsolldated
School Distridets lovated ia Trevis Couaty, Texas.

_ "The facts are: On January 21,
1918, in.a local option special eles~
tion, Common Sehosl Distriet Mo, 43,
somposed of St. Ximo and Lengview
School Distriats, voted DRY. GCommon
School Distrist No. 423 was at the S
time of that electien situmted partw ; {
ly in Justiaos Precinots Nos., 6 amt |
6, and is now so siteated, -

local option spesial election fer
Justiee Precinet Noo §, the sale qf
beer containing net mors than 3.,2%
of aloohol by weight was approvsdg

"On Decegber 27, 1935, in a
loeal ophion election for Justice
Precinet Non 5, thers was a tie vote
and the Cemmisaiomers? Court orders
#d that the status resain as if ne
election md been held on the date
of Desember 27, 1988,
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"On March 25, 1939, in a local
option election Justice Precinet No.
5 voted WET, permitting the sale of
all alcoholic beverages.

"On QOctober 24, 1946, in a local
option election, Justice Precinet No.
6 voted against sale of all alcoholic
beverages.

*"On November 16, 1946, in a local
option election, Justice Precinct No.
5, voted WET.

"You will note there has not been a local
option election in the originael Common School
Distriet No. 43, 3t. Elmo and Longview Consoli-
dated Schools since it was voted DRY on January
21, 1918. In view of this fact and under the
Supreme Court's holding in the case of HOUCHINS
VS. PLAINOS, ET AL., 110 S.W. (2d4) 549, is the
Common School District No. 43 dry until an elec-
tion is held in the exact same area that orig-
inally voted DRY? Or, did that part of Common
School District No. 43 situated in Justice
Precinet No. 5 become 'wet area'’ when Justice
Precinet No. 5 became 'wet area'?"

We assume throughout this opinion that all e~
lections set forth in your letter were held in accord-
ance with all statutory and constitutional provisions
in effect at the time of the elections, and that such
elections were valid in all respects.

The authority under which the 1918 election in
Common School District No. 43 was held was Article XVI,
Section 20 of the Constitution of Texas as amended in
1891, end as gquoted below:

"The legislature shall at its first session
enact a law whereby the qualified voters of any
county, justice's precinect, town, city (or such
gubdivision of a county as may be designated by
the commissioners’ court of said eounty) may by
a majority vete determine from time to time
whether the sale of intoxicating liquors shall
be prohibited within the prescribved limits."

Article XVI, Section 20 of the Texas Constitution
as adopted in 1891 and as quoted above remained unchanged un-
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t1l 1919 whem the prohibition amendment was substituted
for the above loonl option provision, The prahivitism
amendsient of 1919 read iz part as fallows:

*The masafagture, sale, barter and sxehangs
in the Stats of Texas, of spiritudeus, viavmg oY
-malt lignmr!“nr-uadlaated bittars oapsbile prow
duving iwvtexiestion, or sny other latoxieant what«
over sxcept for medicinal, mechanigal, mseientific
or aseTamental purposes, are each and all hereby
- prohi¥ited,~ . = R | -

: The sifest of this ameadment of 1919 ia beat exe
presaed by Judge Critz in the case of Houshins va. Piaglnw -
o8 decided by the Supreme Court of Texas in 1937 and re-
~ported im 110 8. W (24) S49p | -

*In 1919 sedtien 20 af article 16 of our
Constitutién was again amended. The undoubted
t of this amendment was to abolish al)

ptinn areas, a8 sych, and to conatitute
3 ate ‘exes dry territeryy not
by virtue of a { previeus loosl option &less
tions, but dy virtue of the 1919 amendmeht it
self," (Emphasis added),

 This prohibiticn swendment ramsimed in effect
until 1933 when the se-called "beer amendmenti" was a-
dopted. This amendment is guoted in full as follows:

"Phe mAnufaéture, sale, baMar or exchange
in the State of Texam of ap!ritueus, vingas or
malt liquers or mediosted bitters capable of
producing instoxicstion or say other istoxieemt
whatever exaept vineus or malt liguers of not '
more than three and twh-tenths per cent (3.2%). -
alcohollie content by weight, {except for medis
einal , mephanical, saieamiric.,ar seoremental
purposes) are each and all herebhy prokibited.
The Legisliature shall egact laws tp snforee

this Sestion, and may frem times ta time prege
oribe regulations amd iimitations relative to

the manufsoture, ssle, harter, exshange, o1
possession for sale of vinous or malt liquors

of noet more than three and twoetegths per cent
{3.,2%) aléeholie aontent by wei
the Legislature shall emast a law o
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of those voting, determine from time to time
whether the sale for beverage purpeses of vin-
cus or malt liquers comtalning not mere than
three and two-tenths per cent (3.2%) alcohol

by weight shall be prehibited within the pres-
eribed 1limits; and provided further that i

all counties in the Sfate of Texes and in &1l
potitical subdivisions thereol, whereln the
sale of Intoxicating 11gu0ors3 hed Been prohlbit-

ed by local option eleoti N8 held under the lLaws
of the 3tate of Texas & n Torce at the tim@
of tha tekKing sifé€st g Bthon 20, Article 1 ',
& Ghe  GoReL TR s exas, it shall contin
o be untewiul to mphpfackure, sell, bartey o
eXolANg e 1N an B coathy or 1o ARg T T
tica UB¢ Y18, an L, ANy aptPtbuoll ’

‘y '
ous er nait liguors ﬂ medicated bitters, ca
able of predueéing intoxicetion or any other fn-
toxicant whatsaever, unless and until a major-
ity of the qualified veters in sald sounty or
political subdiviaian thereof votiug in an ele¢~
tion held fer sueh parpese shall determine it

to be lawful to maniifacture; sell, barter and
exehange in said osunty or palitieal subdivisien
thereef vineus or malt liquers containing net
meTe than three and twe-tenths per ecntn?a 2%)
aleokolie ecmiant by weighbt; and the provisions
of this subsestion shall be sclrconlehingg
(Emphasis added),

We again refer to the ease vf Houchins vs,
Pimines, c¢ited abeve, for am interpretstion of the lan-
guage of Article XV, Sestien 80 as adepted in 1933
"T g efrect or thig provigion was to make
p @ren Ol @Ry COWby. Jusbice's préeimel, or
EOWH er'eija'“w B Wad A7y at the CIRG *ﬁe‘j
entire stata'b#@uma &%y Und er Lhe amengment of
1919, s%ill dpy terrikory; vut With the privi-
ege of beoomilg Wel territory ag te vinous and
malt liguagrs ef not mm&a than three and twe-
tenths per cenV alsohalie content by so vobting
at an elestior held im and for the exact area
that had eriginally veted déry . . . It may be
argued that this eamendment did not saye the
areas of towns esnd oitles as dny territery
whdah had theretofere se voted, becauge it
satés dounties and palitiaal subdivisions
thm pef; We are fully aware of the fact that
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ordinarily towns and ¢ities are not elassed

as political sibdlvisions of counties, In

spits of thig, we think the phrass *mny poll-

tical subdivisian thereof,* as used in this

amendment, was iatanded to¢ cover and lnelude
. towns and éitlese” {Emphasis added), :

Laterlin_the opinion, this lanswage !s‘nnbﬁ:

. "In other womis, ths phrese "smy such
political sabiivision theresl” as nsed in
this amendment, raferred ¥o and ineluded
the ;rea of any Justice”s precingt, msr fown
or oity,." - |

Although we have cited the 1933 amendment toges
ther with a deeision interpreting it, we have done sa
- purely for histerical purposes and to shew the effect
. given language whish appears in the later amendment.,

It is not necessary for us to dstermine our gwestion
under the 1933 amendment, for at an election held o
Auguast 24, 1938, Sectjon 20 of Article XVI was agalin
' amended ta read s&s follows: ' ‘

"{a) @ht-b;;: salopn shall e and 1a heres»
by prohibited, Legisinturs shall have the

oy, and 1t shll be its duty to define the
ferm 'oper saloon' and snaot laws agalast sush.

"Subjeot to the foregoing, the Legislatnre
shall have the power to regulate the manwlaoture,
sale, possessiocn and tyanspartatisn of intoxlgsste
ing liguats, inslnding the power to establish & '
Stete Monopaly on the aalée of 4istiiled fieuors.

"{p} 'The Legislature shall enagt a Law o2
laws whereby the qualiffed *4Gers af any cowfy,
justice's precinat sy inwsrperated 4wn or e¢lity,

‘may, by a majority vete of these votinmg, deters
aine frem time to tims whether the sals of ias

. toxloating liquors fer baverske purpdses shall
be prohibited or legaliged within the preseribed
limits; and sueh laws shall contain provisions
for voting on the sealeé of intoxieating liquors
of warious types and varivus aleeholie eontent.

®{c) In ell spneties, Jystige's presincts,
or inporperated towms or ¢itles whersin Lhe sale
of Intoxioating llquers had heen prgnIBitsd by

ogal optlon elections held unier the laws of
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the State of Texas and in force at the time of
the taking effect of Section 20, Article AVZY

of the Constitution of Texas, Tt ahall continue

to be unlawful to manufacture, sell, barter or
exchange in any such county, jusfice’s precinct

or incorporated town or city, any spirituous

vinous or malt liquors or medicated bitters cap-
able of producing intoxication or any other in-
toxicants whatsoever, for beverage purposes, un-
less and until a majority of the.qualified voters
in such county or.folitical subdivision thereof
voting in an election he or such purpose shall
determlne such to- be lawful; provided that this
subsection shall not prohibit the sale of alco-
holic beverages containing not more than 3.2 per
cent alcohol by weight in cities, counties or poli-
tical subdivisions thereof in which the qua ¢
voters have voted to legalize such sale under the
provisions of Chapter 116, Acts of the Regular
Session of the 43rd Leglslature."” (Emphasis added).

This constitutional provision is the one now in
effect in this state, and the one under which the question
presented by you must. be decided. The effect of this re-
peal amendment is to legalize the sale of intoxicating
liquors anywhere in Texas except in those specific areas
named in subsection (¢) which had voted to prohibit the
sale of intoxicating liquors prior to the saking effect
of Section 20 of Article XVI. 1In support of this conten-
tion we quote again from the Houchins case, supra:

"By the terms of this amendment, the entire
State, as such is again made wet as to all in-
toxicating liquors; but with certain exceptions
and limitations. 1In effect, this amendment con-
talns provisions which make any county, justice's
precinet, or city, or town, dry which was dry at
the time it became effective. In other words,
this amendment preserves the status quo as to dry
areas as they existed at the time it became ef-
fective. It therefore preserved as d4dry any coun-
ty, Jjustice's precinet, or city, or town, which
was dry when it went into effect." [(Emphaslis
added.)

Under the mexim expressio unius est exclusio al-
terius, (the expression of one thing is exclusive of ano-
ther), it 1s our opinion that any subdivision not a coun-
ty, Justice's precinect, or an incorporated town or city
at the time it voted "dry"™ was not preserved as a "dry™
area by this section of the Constitution. We are aware
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that in the latter part of subsection (e¢) after the spe-
cific enumeration of counties, justice's preecincts, and
incorporated towns and cities this language iz used:

"in such county or political subdivision™ and "cities,
counties, or political subdivisions thereof." However,
we think it clear that the words "political subdivision"
refer to those political subdivisions specifically set
forth in the first part of subsection (c¢), namely coun-
ties, Jjustice's precincts and incorporated towns and
cities. The Supreme Court of Texas in the language al-
ready quoted interpreting the 1933 provision construed
the words "political subdivision"™ as including the area
of any Justice's precinet, or town, or city. Such a
contention is further supported by the doctrine of ejus-
dem generis, to the effect that when general words fol-
low specific words in an enumeration, the general words
are construed to embrace only objects similar in nature
to those objects enumerated by the preceding specific
words.

That the Legislature in&erpreted the constitu-
tional provision as preserving the dry status only in
counties, Jjustice's precincts and incorporated cities
‘or towns which had voted dry prior to 1919, is shown in
two provisions of the Texas Liquor Control Act.

Article 1, Section 23 of the Texas Liquor Con-
trol Act, codified as Article 666~23 of Vernon's Penal
Code, reads in part as follows:

, "Whenever the term 'dry area' is used in
this Act,.it shall mean and refer to all coun-
ties, justice precincts, incorporated cities
or towns wherein the sale of alcoholic bever-
ages had been prohibited by valid local option
elections held under the laws of the State in
force at the time of the taking effect of Sec~
tion 20, Article XVI, Constitution of Texas in
the year 1919."

' : Article 2, Section 2 of the above Act, codified
as Article 667-2 of Vernon 8 Penal Code, is in part as
follows:

"It shall continue to be unlawful to manu-
facture, sell, barter or exchange in sny county,
justice precinct, or incorporated city or town
any beer except in counties, Justice precineots,
or incorporated clties or towns wherein the
voters thereof had not adopted prohibition by



Honorable Perry L. Jones, Page 8

local option elections held under the laws of
the State of Texas and in force at the time of
taking effect of Section 20, Article 16 of the
Constitution of Texas in 1919; . . ."

. : Both the constitutional provision of 1935 and
the legislative interpretation of that provision as con-
tained in the above quoted language of the Texas Liquor

‘Control Act contains no language which could possibly

be construed as preserving the "dry" status of a common
school district. We have carefully conslidered the lan-
guage in the Houchins case to the effect that when an
area voted dry it remained dry until it was voted wet
at a subsequent election held in and for the same iden-
tical area which had theretofore voted "dry". However,
in the Houchins case the subdivision considered was an
area which had originally voted "dry" as an incorporated
city and later dissolved its corporate existence and
was annexed to a "wet". city. We think the language of
the Houchins case insofar as it lays down a requirement
for an election in the same identical area which had o-
Tiginally voted ™dry"™ is restricted to the areas orig-
inally voting|"dry" as countigs, justice's precincts or
incorporated towns or-oitles.

It is, therefore, the opinion of this department
that Article XVI, Section 20 as adopted in 1919 abolished
all local option areas in Texas, and that the repeal amend
ment of 1935, now in effect, preserved only those areas
as "dry" which had voted "dry" prior to 1919 as a county,
Justice's precinct or as an incorporated town or city.
Since Common School Distriot No. 43 did not vote in 1918
as one of the subdivisions specifically mentlioned, the
area embraced within its original boundaries must depend
for its local option status on the county, the justice's
precinct or the incorporated city or town in which it is
located. Since you have stated in your request that Jus-
tice Precinct No. 6 which includes the East St. Elmo box
and has in its last election voted against the sale of
all alcohloic beverages we are of the opinion that Fast
St. Elmo is a "dry"™ area. You have also stated that Jus-
tice Precinct No. 5 which includes the West St. Elmo box
hag in its last election voted to legalize the sale of
intoxicating liquors. We are, therefore, of the opinion
that West St. Elmo is a "wet"™ area.

SUMMARY
1. Article XVI, Section 20, of the Texas Con-
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stitution as adopted in 1935 and now in effect
did not preserve Common School Distriet No. 43 as
a "dry" area. This constitutional provision pre-
gserved as "dry" only those areas which had voted
"dry" prior to 1919 as a county, justice’s pre-
¢inet, or as an incorporated town or city.

2. EFast St. Elmo is a "dry" area by vir-
tue of the fact that Justice Precinet No. 6,
of which it is a part, is "dry".

3. West St. Elmo is a "wet™ area by
virtue of the fact that Justice Precinct No.
®, of which it is a part, is "wet.”

Yours very trmly

ATTORNEY GENERAL OF TEXAS

Clarence Y:
Aszistant

APPROVED
ATTORNEY GENERAL
CYM/TMc: jrb



